Mental Health Expert Witnesses: 
Of Science and Crystal Balls 


Steven R. Smith, J.D., M.A.* 


This article reviews the history of and basis for mental health testimony. 
It surveys the roles of such experts in the legal system and the concomitant 
problems with current approaches. Finally, it suggests specific reforms that 
may improve the use of mental health experts in legal proceedings. 


INTRODUCTION 


The Age of the Mental Health Expert 


After years of reluctance to let mental health experts testify in trials, courts 
have entered the Age of the Mental Health Expert. Courts now rely on a very 
broad range of “informed speculation,”! which is too often more “speculation” 
than “informed,” as illustrated by Barefoot v. Estelle.” Special caution would 
be expected because it literally involved life and death (capital sentencing). Yet 
the U.S. Supreme Court permitted psychiatrists to testify about the dangerousness 
of the defendant even though they had never examined him and professional 
organizations explained that such testimony was unreliable.? In what may be the 
most bizarre justification for permitting mental health testimony, the Court noted 
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1. Bonnie & Slobogin, The Role of Mental Health Professionals in the Criminal Process: The 
Case for Informed Speculation, 66 Va. L. Rev. 427 (1980). 


2. Barefoot v. Estelle, 463 U.S. 880 (1983). 


3. Id. The amicus brief for the American Psychiatric Association in Barefoot stated, 
“Contrary to the claims of the prosecution psychiatrists who testified in this case, psychiatric 
predictions of long-term future dangerousness—even under the best of conditions and on the 
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that such testimony was not always wrong, just usually wrong.’ It also argued 
that mental health experts had not been proved to be less reliable than others in 
predicting dangerousness.° Barefoot hints that courts are looking to mental health 
experts for something other than scientific expertise, perhaps for the illusion of 
being able to answer questions that in fact cannot be answered.® 

The increased use of mental health experts has served to improve the quality 
of justice in many cases.” With the dramatic increase in the testimony by mental 
health experts, however, courts have not carefully controlled the limits of this 
testimony.® Over the past decade or so mental health testimony has been “de- 
regulated,” bringing about a significant increase in the types and numbers of 
cases in which it is presented.” One estimate is that clinicians participate in up 
to a million legal cases annually,’° with significant impact on judges and juries. !! 


basis of complete medical data—are of fundamentally low reliability... . Because the 
prejudicial impact of such assertedly ‘medical’ testimony far outweighs its probative value, 
it should be barred altogether in capital cases. ... In our view, the use of hypothetical 
questions is no substitute for an in-depth psychiatric examination and evaluation.” Brief for 
American Psychiatric Association at 11 & 18, Barefoot v. Estelle, 463 U.S. 880 (1983). 


4. The legal questions was whether Texas violated due process by permitting two psychiatrists, 
who had never met or examined Barefoot, to testify as expert witnesses that Barefoot was a 
psychopath and dangerous. Barefoot v. Estelle, 463 U.S. 880, 901 (1983). 


5. Id. at 901. The Court went on to say, “We are unconvinced . . . that the adversary process 
cannot sort out the reliable from the unreliable evidence and opinion about future dangerousness.” 
Id. See Estelle v. Smith, 451 U.S. 454 (1981). ; 


6. Among the most interesting, and even bizarre, events surrounding predictions of dangerousness 
in death penalty cases in Texas has been the testimony of Dr. James Grigson, variously know 
as “Dr. Death” and “The Killer Shrink,” whose testified in a number of capital cases illustrates 
the difficulty in presenting expert testimony. 

“His testimony in these cases is remarkably similar. He describes the five part, all-purpose 
examination he conducts and then states his opinion that, based on that exam, the defendant 
is a sociopath. . . . He speaks with certainty. When asked by the defense lawyer if he is ever 
wrong about such judgments, he acknowledges that he is sometimes wrong, ‘but,’ he continues 
“in this case, I’m not.”” W. Winslade & J. Ross, The Insanity Plea 168 (1983). 

Dr. Grigson’s testimony is out of touch with the very discipline that is the basis for making 
him an expert witness. Yet, this is the kind of testimony which the Supreme Court has 
permitted. For an excellent review of Grigson’s testimony and the problems with it, see Dix, 
Participation by Mental Health Professionals in Capital Murder Sentencing, { Int'l J.L. & 
Psychiatry 238 (1978). 


7. The use of mental health experts has expanded into virtually all areas of the law. See generally 
T. Blau, The Psychologist as Expert Witness (1984); R. Leiter, New Frontiers in Forensic 
and Demonstrative Evidence: A Bibliography (1985). 


8. Buckhout, Personal Values and Expert Testimony, 10 L. & Hum. Behav. 127, 133 (1986). 
9. McCord, The Admissibility of Expert Testimony Regarding Rape Trauma Syndrome in Rape 
Prosecutions, 26 B.C.L. Rev. 1143 (1985); McCord, Syndromes, Profiles and Other Mental 


Exotica: A New Approach to the Admissibility of Nontraditional Psychological Evidence in 
Criminal Cases, 66 Or. L. Rev. 19 (1987). 


10. Faust & Ziskin, The Expert Witness in Psychology and Psychiatry, 241 Sci. 31 (1988). 


11. Green, Expert Witness Testimony, in Forensic Psychology: A Primer for Legal and Mental 
Health Professionals (R.K. Green & A. Schaefer eds. 1984). 
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A Brief History 


The use of medical and mental health experts has been traced to as early as 
1311, and was common by the mid-nineteenth century.!? No fewer than nine 
medical witnesses appeared in Daniel M’Naughten’s trial in 1843." A number 
of factors, including limitation of “qualified expert witness” status to physicians, 
technical rules of evidence, and the state of mental health knowledge, curtailed 
the use of mental health experts in trials until after World War II.'* Social science 
data received substantial respectability from its use in Brown v. Board of Education 
in 1954, although reliance on it is traced at least to the original “Brandeis 
brief”"® in Muller v. Oregon in 1912."” Significant increases in the appearance 
of mental health experts in trials occurred in the 1960s.'* In 1962, Judge Bazelon’s 
decision in Jenkins v. United States accepted psychologists, as well as physicians, 
as appropriate mental health experts.!? This became the leading case that led to 
the general acceptance of psychologists, and later other mental health professionals, 
as qualified expert witnesses.” By 1975 a poll by the National Science Foundation 
found wide acceptance by trial lawyers and judges for the use of mental health 
experts. As many as 80% of the respondents to the survey indicated that they 
utilized behavioral science data in a least 20% of their cases.7! 

A number of factors account for the dramatic increase in the use of mental 
health evidence. These include the expansion of the issues on which professionals 


12. Elgen & Andoll, From Mad-Doctor to Forensic Witness: The Evolution of Early English 
Court Psychiatry, 9 Int’l J.L. & Psychiatry 159 (1986). 


13. Id. See Daniel M’Naughten’s Case, 8 Eng. Rep. 718 (1843). See generally Kargon, Expert 
Testimony in Historical Perspective, 10 L. & Hum. Behav. 15 (1986). 


14. See O. Schoeder, Jr., The Forensic Sciences in American Criminal Justice, A Legal Study 
Concerning the Forensic Sciences Personnel (1975); Elgen & Andoll, supra, note 12. 


15. Brown v. Board of Education, 347 U.S. 483 (1954). Regarding the impact of social science 
data during this period see Dieden & Gasparich, Psychiatric Evidence and Full Disclosure 
in the Criminal Trial, 52 Calif. L. Rev. 543 (1964); Rose, The Social Scientist as an Expert 
Witness, 40 Minn. L. Rev. 205 (1956). 


16. Doro, The Brandeis Brief, 11 Vand. L. Rev. 783 (1958) See P. Rosen, The Supreme Court 
and Social Science (1972). 


17. Muller v. Oregon, 208 U.S. 412 (1907). Attorney, later Supreme Court Justice, Louis Brandeis 
filed a 104 page brief, two pages of which discussed the law and facts of the case and 102 
pages of which discussed social science evidence. The Court relied on, and cited, this social 
science data. Colquitt, Judicial Use of Social Science Evidence at Trial, 30 Ariz. L. Rev. 51, 
53 (1988). 


18. Patch, Kuehn, Bassett, & Nash, The Current Status of the Psychologist as Expert Witness, 
4 Prof. Psychology 409 (1973); Poythress, Mental Health Expert Testimony: Curent Problems, 
5 J. Psychiatry & L. 201 (1977). 


19. Jenkins v. United States, 307 F.2d 637 (D.C. Cir. 1962). 
20. Green, supra, note 11 at 223. 
21, Id. at 222-23. 
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were permitted to testify and the number of practicing mental health professionals,” 
general loosening of the rules of evidence,’ the improved public image of 
psychiatrists and psychologists following World War 1,” forensic mental health 
literature developed that suggested a scientific basis for the area,>> and improved 
training programs that were developed for mental health professionals interested 
in forensic issues.2° A most positive development was the establishment of 
professional organizations, such as the American Academy of Forensic Psychologists 
and the American Academy of Psychiatry and Law, that promoted high-level 
expertise. In addition, courts sometimes used experts to avoid tough questions, 
and some mental health professions have used expert witness status as a way of 
obtaining professional recognition.”” 


Basis of Expert Testimony 


Mental health professionals may be called to testify as “fact” witnesses or as 
“expert” witnesses.”® As fact witnesses, unless covered by a testimonial privilege, 


22. McCord, supra, note 9. See M. Saks & C. Barron, The Use/Nonuse/Misuse of Applied Social 
Research in the Courts (1978); Ackernecht, Early History of Legal Medicine, in Legacies in 
Law and Medicine (C. R. Burns ed. 1977); Perlin, The Legal Status of the Psychologist in 
the Courtroom, 5 J, Psychiatry & L. 41 (1977); Comment, The Psychologist as Expert Witness: 
Science in the Courtroom?, 38 Md. L. Rev. 539 (1979), For an interesting review of the 
relative value assigned to psychiatrist and psychologists as expert witnesses in various types 
of cases, see Yarmey & Popiel, Judged Value of Medical Versus Psychological Expert 
Witnesses, 11 Znt’l J.L. & Psychiatry 195 (1988). 


23. See Diamond & Louisell, The Psychiatrist as Expert Witness: Some Ruminations and Speculations, 
63 Mich. L. Rev. 1335 (1965); Pollack, Observations on the Adversary System and the Role 
of the Forensic Scientist: “Scientific Truth v. “Legal Truth,” 18 J. Forensic Sci. 173 (1973). 
For an excellent review of the development of expert testimony through the years following 
World War II see Ladd, Expert Testimony, 5 Vand. L. Rev. 414 (1952). 


24, “Psychiatrists increased their presence in the courts as part of a wave of enthusiasm for the 
efficacy of experts in general, and for psychiatrists in particular.” Kaplan & Miller, Courtroom 
Psychiatrists: Expertise at the Cost of Wisdom?, 9 Int’l J.L. & Psychiatry 451, 457 (1986). 


25. An early effort was Hoch & Darley, A Case at Law, 17 Am. Psychologist 623 (1962). See 
Perlin, supra, note 22. 


26. There are certainly critics who suggest that there are not adequate training programs nor 
adequate scientific bases for much of the mental health testimony that is presented to courts. 
E.g. Faust & Ziskin, The Expert Witness in Psychology and Psychiatry, 241 Sci. 31 (1988); 
Morse, Crazy Behavior, Morals and Science: An Analysis of Mental Health Law, 51 S. Cal. 
L. Rev. 527 (1978); Szasz, Psychiatry Testimony-Its Covert Meaning and Social Function, 
20 Psychiatry 313 (1957). 


27. In Jenkins the American Psychological Association worked for the recognition of psychologists’ 
ability to testify, while the American Psychiatric Association worked to prevent that recognition. 
A summary of the briefs is presented in C. Bartol, Psychology and American Law 110-111 
(1983). 


28. There is a split of authority about whether mental health professionals and others can be 
compelled to testify as experts. (They clearly can be compelled to testify as ordinary or fact 
witnesses.) Porterfield, The Right to Subpoena Expert Testimony and the Fees Required to 
be Paid Therefor, 5 Hastings L.J. 50 (1953); Shuman, Testimonial Compulsion: The Involuntary 
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they are treated as other witnesses,” and may be asked to provide information 
from their practice (e.g., what treatment they gave, who said what). Special 
status is attached to being expert witnesses.*° Expert witnesses may testify to 
matters of their special learning or knowledge. In addition, and often most 
importantly, they may also testify to matters of opinion. (Lay witnesses may 
not ordinarily offer this opinion testimony.)?! 

The commonly accepted criterion for permitting testimony by an expert witness 
is whether it will “assist the trier of fact to understand the evidence or to determine 
a fact in issue.”** The test is common sense: Will the testimony help the trier 
of fact make a correct decision? Would a reasonable person faced with an 
important decision seek this information or knowledge as a means of deciding 
correctly? A reasonable person probably would not use an opinion or information 
unless it came from a knowledgeable source, it was dependable, it was relevant, 
and it did not lead to an emotional reaction that interfered with good decision 
making.*> Evidentiary rules essentially apply the same test in determining whether 
expert testimony is admissible.** The clear trend has been toward a broad application 
of the requirements for admissibility, in part on the assumption that, once something 
is presented, the jury® can give the appropriate weight to it. 

Someone may be qualified as an expert on the basis of special training or 
education, or (less commonly) special experience, skill, or information.*© The 


Medical Expert Witness, 4 J. Legal Med. 419 (1983); Slovenko, Compelling Expert Testimony, 
4 Med. & L. 195 (1985); Comment, Compelling Experts to Testify: A Proposal, 44 U. Chi. 
L. Rev. 851 (1977). 


29, Regarding the issue of the protection of a psychotheropist-patient privilege, see Smith, Medical 
and Psychotherapy Privileges and Confidentiality: On Giving With One Hand and Removing 
With the Other, 75 Ky. L. J. 473 (1986-87). 


30. Federal Rules of Evidence, Rules 702-706 {hereinafter cited by rule number, e.g. Rule 702). 


31. An expert witness “may testify [to scientific, technical or other specialized knowledge] in 
the form of an opinion or otherwise.” Rule 702. 


32. Rule 702. 


33. The drafters of the Federal Rules of Evidence described the basis for permitting expert 
testimony as follows: “ ‘There is no more certain test for determining when experts may be 
used than the common sense inquiry whether the untrained layman would be qualified to 
determine intelligently and to the best possible degree the particular issue without enlightenment 
from those having a specialized understanding of the subject involved in the dispute.’ Ladd, 
Expert Testimony, 5 Vand. L. Rev. 414 (1952).” Advisory Committee Note to Rule 702 
(citation in original). 


34. See Advisory Committee’s Notes to rules 702, 703 and 704. 


35. Throughout much of this article “jury” is used to refer to the trier of fact. Of course, in some 
instances (e.g. most competency to stand trial hearings, many civil commitment proceedings, 
and some trials), it is the judge who serves as trier of fact. 


36. “Rule 702 — Testimony By Experts.” “If scientific, technical, or other specialized knowledge 
will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness 
qualified as an expert by knowledge, skill, experience, training, or education, may testify 
thereto in the form of an opinion or otherwise.” 
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expert’s testimony must be relevant to a matter in dispute, be reliable (having 
a significant scientific or other basis), and be based on some special expertise 
not otherwise available to the jury.’ Finally, the testimony must do more good 
than harm (its probative value being greater than its prejudicial effect).°8 

Modern rules of evidence permit experts to base their opinions on information 
that would not ordinarily be admissible as evidence,°? to testify to “ultimate 
issues,” and to express opinions without first having disclosed the underlying 
facts that gave rise to the opinion. (Such facts may, but need not, be elicited.)*! 
In most states experts may state their opinions as being of “reasonable certainty” 
and others require only that the testimony be something more than “just spec- 
ulation.’*? Once again, the relaxation of the certainty required for evidence to 
be admissible is based on the assumption that juries will be able to determine 
what weight should be given opinions and information once they are admitted 
into evidence. 


Public Dissatisfaction 


The changes that have increased the use of expert testimony have caused some 
level of public dissatisfaction. One expert has noted, “. . . the glove has been 
thrown down. Psychologists and psychiatrists who offer expert testimony of any 
kind in court are coming under increasing criticism in the press and on television 
as their testimony makes headlines in famous trials.’ 

Criticism of such testimony is not new. A nineteenth century trial lawyer is 
reputed to have explained, “Gentlemen of the jury, there are three kinds of liars, 
the common liar, the d—d liar, and the scientific expert,’“* and the literature of 
the time reflects similar sentiments.*> The trial of John Hinckley, Jr., highlighted 
this dissatisfaction with expert testimony. In 1984, following that trial, Congress 


37. Id. 


38. Almy, Psychiatric Testimony: Controlling the “Ultimate Wizardry” in Personal Injury Actions, 
19 Forum 233 (1984), Woocher, Legal Principles Governing Expert Testimony by Experimental 
Psychologists, 10 L. & Hum. Behav. 47 (1986). 


39. Rule 703. 
40. Rule 704. 
41. Rule 70S. 


42. Almy, supra, note 38. 

43. Buckhout, Personal Values and Expert Testimony, 10 L. & Hum. Behav. 127 (1986). 

44. Loftus & Schneider, “Behold With Strange Surprise”: Judicial Reactions to Expert Testimony 
Concerning Eyewitness Reliability, 56 UMKC L. Rev. 1 (1987), quoting Foster, Expert 
Testimony — Prevalent Complaints and Proposed Remedies, 11 Harv. L. Rev. 169 (1897). 


45. E.g. note 136, infra, regarding Billy Budd. 
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amended the Federal Rules of Evidence specifically to prohibit expert witnesses 
from testifying whether the “defendant did or did not have the mental state or 
condition” for an insanity or similar defense. “Such ultimate issues are,” Congress 
said, “matters for the trier of fact alone.”*© While this law in part reflected a 
reaction against the insanity defense, it also suggested a dissatisfaction with the 
use of mental health testimony. 


ROLES OF MENTAL HEALTH EXPERTS 
Mental Health Expert as Teacher 


The explicit role of an expert witness is essentially that of teacher. The expert 
should teach the court about his or her area of expertise and offer advice, or 
learned opinions, on matters that the jury could not decide by itself because of 
its limited knowledge. As a teacher, the expert is not a partisan for one side. In 
this sense the expert theoretically presents the information without bias and 
without concern for the consequences of the testimony.*” 

It is evident that the parties to litigation do not expect experts to be neutral 
or impartial. In an adversarial proceeding a party wants to present only evidence 
that is favorable to its side; it wants a partisan expert. Thus there is tension 
between the ultimate role of experts in the court system and the goals of the 
parties who are calling them. As one noted trial attorney is said to have proclaimed, 
“I would go into a lawsuit with an objective, uncommitted, independent expert 
about as willingly as I would occupy a foxhole with a couple of noncombatant 
soldiers.“ 


Mental Health Expert as Priest 


The mental health expert may act as a priest by virtue of having special 
(“revealed”) information not available to the lay public, and sometimes by virtue 
of providing absolution (e.g., by explaining that bad conduct was caused by a 
mental iliness rather than a moral failing). The role of priest is somewhat different 
than that of teacher in that a teacher tries to convey information to someone else 
who can thereafter make decisions for himself or herself, while a priest may 
retain the information and speak only in conclusory terms. As we have seen, 
the rules of evidence invite conclusory or opinion statements instead of the more 
complicated teacherlike statements. Thus a psychologist may be asked to testify 





46. Rule 704(b); Pub. L. No. 98-473, October 12, 1984. 


47. See Camper & Loftus, The Role of Psychologists as Expert Witnesses in the Courtroom: No 
More Daniels in the Lions Den, 9 L. & Psychology Rev. 1, 6 (1985). 


48. P. Meier, Presidential Address at Annual Meeting of the American Statistical Association 
(1982), quoted in Camper & Loftus, supra, note 47. 
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whether a criminal defendant is or is not competent to stand trial without conveying 
the information necessary for judges to make that decision on their own.*? 

A good example of mental health expert as moralist is in the insanity defense, 
where courts have expected mental health experts to answer questions essentially 
of moral blameworthiness.°° An extreme example is one in which an expert is 
asked to determine whether the refusal of treatment results from true religious 
belief or from psychosis.>! As a result, experts are testifying to matters more 
theological than psychological.” 


Mental Health Expert as Wizard, Astrologer, and Psychic 


A common role of the expert is “seer.”*? The testimony about future danger- 
ousness, which is notoriously inaccurate, is a good example. Because dan- 
gerousness depends on the situations in which a patient will find himself, mental 
health experts are predicting not only what the mental state of the patient will 
be, but also the circumstances the patient will confront. 


49. See R. Roesch & 8. Golding, Competency to Stand Trial 191-96 (1980); Pfeiffer, Eisenstein 
& Dabbs, Mental Competency Evaluation for Federal Courts, 144 J. Nervous & Mental 
Disease 320 (1967). 


50. The use of ethicists and moralists as expert witnesses raises a number of very difficult 
questions. See Delgado & McAllen, Moralist as Expert Witness, 62 B. U. L. Rev. 869 (1982). 


51. An interesting recent decision of the Ohio Supreme Court required a determination whether 
a mental patient in need of radiotherapy treatment for a cancerous condition was refusing 
treatment because of religious belief or because of psychiatric delusion. The psychiatrists 
disagreed with each other on the question. The court found that the refusal was based on 
religious belief. Jn re Milton, 29 Ohio St. 3d 20, 505 N.E.2d 255 (1987). 


52. Anchor, Expert Witness Testimony in the John Hinckley Trial, 6 Am. J. Trial Advocacy 153 
(1982). Areas other than the insanity defense where experts sometimes are permitted to play 
moralist include testifying on mens rea elements such as premeditation (Commonwealth v. 
Gould, 380 Mass. 672, 405 N.E.2d 927 (1980)); extreme emotional distress (reducing murder 
to manslaughter) (People v. Tabarez, 113 A.D.2d 461, 497 N.Y.S.2d (2d Dept. 1985)); 
malice; and testimony relating to self-defense (State v. Thomas, 13 Ohio App. 3d 211, 468 
N.E.2d 763 (1983)). 


53. Almy, supra, note 38. 


54. Among the large numbers of books and articles that raise doubts about the accuracy of 
predictions of dangerousness are, ¢.g., J. Monahan, Predicting Violent Behavior: An Assessment 
of Clinical Techniques (1981); Albers, Pasewark & Meyer, Involuntary Hospitalization and 
Psychiatric Testimonies: The Fallibility of the Doctrine of Immaculate Perception, 6 Capital 
U.L. Rev. 11 (1976); Cocozza & Steadman, The Failure of Psychiatric Predictions of Dan- 
gerousness: Clear and Convincing Evidence, 29 Rutgers L. Rev. 1048 (1976); Ennis & 
Litwack, Psychiatry and the Presumption of Expertise: Flipping Coins in the Courtroom, 62 
Calif. L. Rev. 693 (1974); Slobogin, Dangerousness and Expertise, 133 U. Pa. L. Rev, 97 
(1984). 


55. 5S. Smith & R. Meyer, Law, Behavior and Mental Health: Policy and Practice 608-10 (1987). 
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Issues of competency to make a will and insanity often take on a similar 
astrologerlike quality.°° Mental health experts are often called upon to make 
determinations about the mental state of a person at some time before they met 
the person and, in the case of competency to make a will, to make that determination 
about someone they probably never met.*” In child custody cases mental health 
experts may be called upon to determine what will be in the “best interest” of 
the child, often a prediction of such complexity that surely most palm readers 
would be reluctant to make it. 


Mental Health Professional as Magician 


Sometimes courts expect mental health professionals to engage in magic. 
Common examples are those in which the courts refer a criminal (perhaps an 
exhibitionist or antisocial personality type) to a therapist for treatment in lieu of 
punishment. The fact that the probability of successful treatment is slim suggests 
expectations of a magical transformation.** Similar expectations arise in child 
abuse cases and custody cases in which the parents are ordered to undertake 
therapy as a condition of keeping custody of their children. 


Mental Health Expert as Decision Maker 


Expert witnesses are intended to give information or advice to judges or juries. 
However, in many instances courts effectively turn decision making over to 
mental health experts so that the courts can avoid making hard decisions them- 
selves.°? There is, for example, reason to believe that this decision-making 
function routinely occurs in decisions about competency to stand trial and civil 
commitment. The Supreme Court has suggested a preference for depending 
on mental health experts’ decision-making authority in other areas such as the 
right to treatment.°! Robitscher’s statement that “the psychiatrist is the most 


56. See Shell, Psychiatric Testimony: Science or Fortune-Telling?, 7 Barrister 6 (1980). 


57. §. Smith & R. Meyer, supra, note 55 at 544-65. See generally, Slough, Testimonial Capacity, 
Evidentiary Aspects, 36 Tex. L. Rev. 1 (1957). 


58. Smith & Meyer, Workings Between the Legal System and the Therapis, in Exhibitionism: 
Description, Assessment, and Treatment 311-38 (D. Cox & R. Daitzman eds. 1980). 


59. Bersoff, Psychologists and the Judicial Systems: Broader Perspective, 10 L. & Hum. Behav. 
151 (1986); Jackson, Psychiatric Decision-Making for the Courts: Judges, Psychiatrists, Lay 
People?, 9 Int'l L.J. & Psychiatry 507 (1986); Szasz, Psychiatry Testimony-Its Covert Meaning 
and Social Function, 20 Psychiatry 313 (1957). 


60. See, supra, note 49. 


61. E.g. Youngberg v. Romeo, 457 U.S. 307 (1982), Parkham v. J.R., 442 U.S. 584 (1979); 
Meyer & Soskin, Romeo, Romeo, Where Art Thou Romeo: Before the Court at the Mercy 
of Institutional Professionals, 10 J. Psychiatry & L. 205 (1982). 
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important nongovernmental decision maker in modern life” has a ring of truth 
in judicial decision making.” 


Mental Health Expert as Scapegoat 


In some cases it is handy for courts to have a third party to blame when 
decisions prove to be wrong. Slovenko remarked that in civil commitment, child 
custody, and insanity cases courts may want to “decorate their decision with 
psychiatric testimony.”® Slovenko, in fact, suggested that much of the decision- 
making power of mental health experts is more illusory than real. Experts 
relieve judges of part of the responsibility for their decisions.® Thus in a civil 
commitment hearing where a patient is released on expert testimony that he is 
probably not dangerous, the focus of criticism may well be shifted from the 
court to the expert. 


Mental Health Expert as Advocate 


Professionals who testify as experts are always defenders of their opinions. 
It is not at all unusual, however, for an expert witness to go further and become 
an advocate for a party, or political or social point of view. Indeed, attorneys 
commonly endeavor to have an expert witness become an advocate for one “side” 
of the case. 

Legal ethics prohibit paying expert witnesses on a contingent basis because 
of the concern about the quality of testimony if experts have a financial stake 
in the outcome of a case. Expert witnesses who are advocates based on political 
or social beliefs can be as destructive of good court process and decision making 
as those who become advocates because of financial interests in a case.” Some 


62. J. Robitscher, The Powers of Psychiatry (1980), quoted in Slovenko, The Lawyer and the 
Forensic Expert: Boundaries of Ethical Practice, 5 Behav. Sci. & L. 119, 124 (1987). 


63. Slovenko, supra, note 62 at 124. 


64. “It may give the impression of undue power of experts in the judicial process, but that is 
more appearance than real.” Id. 


65. Almy, Psychiatric Testimony: Controlling the “Ultimate Wizardry” in Personal Injury Actions, 
19 Forum 233, 234 (1984). At times the expert’s position is imperceptibly transformed into 
the position of advocate. W. Gaylin, The Killing of Bonnie Garland (1983). 


66. American Bar Association, ABA Model Code of Professional Responsibility EC 7-26. 


67. Perhaps the most notable mental health expert as advocate case involved the use of IQ tests 
in school placements. Larry P. v. Riles, 343 F.Supp. 1306 (N.D. Cal. 1972) (preliminary 
injunction), aff ’d, 502 F.2d 963 (9th Cir. 1974); 495 F.Supp. 926 (N.D. Cal. 1979). Another 
case involving similar issues was PASE v. Hannon, 506 F.Supp. 831 (N.D. Ill. 1980). 

These cases arose during a very hot debate over testing and race, which was reflected in 
the expert testimony the courts received. The bitterness of this professional debate is illustrated 
by a statement by the Association of Black Psychologists which begins, “Psychological testing 
historically has been a quasi-scientific tool in the perpetuation of racism. . . . Under the guise 
of scientific objectivity, it has provided a cesspool of intrinsically and inferentially fallacious 
data which inflates the egos of whites by demeaning Black people and threatens to potentiate 
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of the cases of racial bias in testing have excited such advocacy,® and the 
decisions in some of these cases suggest that courts suffer when the advocacy 
role predominates.© Ironically, while the adversary system tends to force mental 
health experts into an advocacy role, it is the role that is least useful to the 
system and probably most destructive of the credibility of the professions.” 


Mental Health Expert as Informal Advisor 


Mental health experts sometime play an important role as informal advisors 
to a judge. Information may be sought as a casual hypothetical or abstract question 
rather than specifically identified with the particular case or parties involved.”! 
These informal conversations may have significant impact in some cases. 

One problem with this process is that the judge receives curbstone advice that 
is entirely inadequate. Furthermore, raising issues by hypothetical or abstract 
questions invites misunderstandings. Finally, due process questions are raised. 
The Code of Judicial Conduct requires that a judge “neither initiate nor consider 
ex parte or other communication” concerning a proceeding, but should invite 
amicus briefs or appoint an impartial witness to obtain such advice.” A number 
of states have special rules that permit judges to seek expert advice without 
giving notice to the parties.”> These state rules commonly encourage judges to 
inform parties when an expert has been contacted.” Of course, such rules do 
not deal with the informal advice judges apparently often seek in social settings. 


Black genocide.” Jackson, On the Report of the Ad Hoc Committee on Educational Uses of 
Tests with Disadvantaged Students: Another Psychological View From the Association of 
Black Psychologists, 30 Am. Psychologist 88 (1975). 


68. Accounts of the Larry P. and PASE cases are fascinating. E.g., Condas, Personal Reflections 
on the Larry P, Trial and Its Aftermath, 9 Sch. Psychology Rev. 154 (1980); Cremins, Larry 
P. and the EMR Child, 16 Ed. & Training Mentally Retarded 158 (1981); Lambert, Psychological 
Evidence in Larry P. v. Wilson Riles: An Evaluation By a Witness for the Defense, 36 Am. 
Psychologist 937 (1981); Sattler, The Psychologist in Court: Personal Reflections of One 
Expert Witness in the Case of Larry P. v. Wilson Riles, 11 Sch. Psychology Rev. 306 (1982). 


69. In the Larry P. case, the court essentially required that IQ tests produce the same overall 
result for different racial groups, evidencing some misunderstanding about the purpose of 
tests. In the PASE case the judge intuitively decided whether specific test items were racially 
or culturally biased, a highly unreliable form of decision making. 


70. S. Smith & R. Meyer, Law, Behavior, and Mental Health: Policy and Practice 362-63 
(1987). 


71. Mental health professionals may never realize that they are being used informally to provide 
professional advice. 


72. American Bar Association, ABA Code of Judicial Conduct, Cannon 3(a)(4) (1972), and 
Editorial Comment to 3(a)(4). 


73. J. Monahan & L. Walker, Social Science in Law 113 (1985). 


74. “A judge, however, may obtain the advice of a disinterested and impartial expert on the law 
applicable to a proceeding before him; provided however, a judge should use discretion in 
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Mental Health Expert as Smoke Screen 


Mental health experts are sometimes used as cover for doing things that are 
otherwise impermissible in the legal system. For example, expert witnesses may 
be used to reveal inadmissible information.’> The Federal Rules of Evidence 
provide that facts or data used in forming opinions “need not be admissible in 
evidence” if “of a type reasonably relied upon by experts in the particular field.””6 
The underlying data may be disclosed as part of the testimony of the expert.”” 
Thus by offering expert testimony a variety of otherwise inadmissible testimony 
(such as hearsay) may be presented. 

When experts testify in conclusory terms there may also be a smoke screen 
function. For example, a psychiatrist’s testimony that a patient should be committed 
may be based on a feeling that the patient really needs treatment and the only 
way to ensure this is to claim dangerousness.’® Testimony regarding the dan- 
gerousness in a capital sentencing cases may be based on such vague evidence 
as to serve as smoke screens for the real factors that led to the opinions. 


Mental Health Experts in Other Settings 


Most scholarship concerning the use of experts concentrates on the courtroom. 
Much of the work of the legal system has moved from courts to administrative 
agencies and legislative bodies. The emphasis on alternative dispute resolution 
mechanisms means that experts will be used more in nonjudicial forums (such 
as arbitration), or serving roles as experts that are different than in court (such 
as mediators and negotiators).’? The rules of evidence in these bodies are usually 





such cases and, if the judge considers that justice would require it, should give notice to the 
parties of the person consulted and the substance of the advice, and afford the parties reasonable 
opportunity to respond.” Alabama Code of Judicial Ethics, cited in Colquitt, Judicial Use of 
Social Science Evidence at Trial, 30 Ariz. L. Rev. 51, 68 (1988). 


75. Carlson, Collision Course in Expert Testimony: Limitations on Affirmative Introduction of 
Underlying Data, 36 U. Fla. L. Rev. 234 (1984). See, Carlson, Policing the Bases of Modern 
Expert Testimony, 39 Vand. L. Rev. 577 (1986); Note, Hearsay Bases of Psychiatric Opinion 
Testimony: A Critique of Federal Rule of Evidence 703, 51 S. Calif. L. Rev. 129 (1977). 


76. “Rule 703—-Bases of Opinion Testimony By Experts.” “The facts or data in the particular 
case upon which an expert bases an opinion or inference may be those perceived by or made 
known to him at or before the hearing. If of a type reasonably relied upon by experts in the 
particular field in forming opinions or inferences upon the subject, the facts or data need not 
be be admissible in evidence.” 


77. “Rule 705~-Disclosure of Facts or Data Underlying Expert Opinion.” “The expert may testify 
in terms of opinion or inference and give his reasons therefor without prior disclosure of the 
underlying facts or data, unless the court requires otherwise. The expert may in any event 
be required to disclose the underlying facts or data on cross-examination.” 


78. See, S. Smith & R. Meyer, Law, Behavior, and Mental Health: Policy and Practice 604-05 
(1987). 


79. Mental health experts may, for example, act as mediators or other go-between that try to 
help reach agreements. Such roles are not uncommonly played in divorce cases where child 
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less stringent than in court. Therefore, an even broader range of testimony may 
be presented in these cases, and the basis for opinions may be even less well 
examined, 

In legislative and administrative bodies engaged in a rule making, there are 
almost no rules of evidence and often no limits on the types of mental health 
testimony presented. There is generally limited or no cross-examination. Because 
much of the audience for the testimony is ill equipped to evaluate this technical 
or scientific information, there is great potential for misleading testimony presented 
in the name of scientific expertise. This concern has Jed Congress to establish 
offices to try to assess some of the evidence it is presented,® but only a small 
portion of the technical information presented to the Congress is carefully reviewed. 

Unfortunately, there is very little research concerning mental health expert 
participation in quasi-judicial hearings, other alternative dispute resolution mech- 
anisms, administrative bodies, and legislative bodies.®! Given the importance of 
these, such research would be most useful. 


LIMITATIONS ON ADMISSIBILITY EXPERT TESTIMONY 


Some exceptions to the broad admissibility of expert testimony do exist. The 
three most common exceptions are in the areas of eyewitness reliability, truthfulness 
of witnesses, and new or nontraditional psychological syndromes or profiles. 


The Exceptions 


Eyewitness Reliability 
The reluctance of courts to accept eyewitness reliability testimony is at once 
troubling and instructive of the attitudes toward some types of expert testimony.®* 


custody is an issue. Cornblatt, Matrimonial Mediation, 23 J. Fam. L. 99 (1984); Pearson & 
Thoennes, Mediation in Custody Disputes, 4 Behav. Sci. & L. 203 (1986); Trombetta, Custody 
Evaluation and Custody Mediation: A Comparison of Two Dispute Interventions, 6 J. Divorce 
65 (1982). 

The role that mental health experts could begin to play in negotiated settlements is mostly 
unrecognized. Not only could experts present the data on which decision will be based (much 
as they do at trial), but they also might profitably serve as strategists in the process of coming 
to a negotiated settlement. 


80. Congress has established the Office of Technology Assessment. It has produced significant 
reports related to mental health issues, such as The Efficary and Cost-Effectiveness of Psy- 
chotherapy (1980), and Scientific Validity of Polygraph Testing: A Research Review and 
Evaluation (1983). 


81. Kaplan & Miller, Courtroom Psychiatrists: Expertise at the Cost of Wisdom?, 9 Int’IJ.L. & 
Psychiatry 451, 457 (1986). 


82. See generally, J. Ziskin & D. Faust, Coping with Psychiatric and Psychological Testimony, 
(4th ed. 1988); Blackman & Brickman, The Impact of Expert Testimony on Trials of Battered 
Women Who Killed Their Husbands, 2 Behav. Sci. & L. 413 (1984); Note, Admissibility 
of Expert Testimony on the Psychology of the Battered Child, 11 L. & Psychology Rev. 103 
(1987); Note, The Footprints of Fear: Prosecution Use of Expert Testimony on the Rape 
Trauma Syndrome, 33 Wayne L. Rev. 179 (1986). 
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Over the last decade, there has been considerable research on the reliability of 
eyewitnesses.*? It is clear that laypeople who are not familiar with the research 
tend to overestimate eyewitness accuracy, to overrely on the confidence with 
which an eyewitness testifies, and to look for the wrong clues in assessing 
accuracy (e.g., the extent to which detail is remembered). This eyewitness 
accuracy testimony is more reliable than other testimony routinely accepted, such 
as predictions of dangerousness. Nevertheless, through the early 1980s courts 
routinely refused to permit eyewitness reliability testimony.® Since 1983 some 
appellate courts have ordered, or approved of, the use of such testimony at least 
in some instances.®° In most jurisdictions, however, testimony of this nature is 
still difficult or impossible to introduce.*” 


Truthfulness of Witnesses 


Evidence regarding the truthfulness of other witnesses lacks the scholarly 
research foundation that exists regarding eyewitness reliability.*® Usually testimony 
regarding the truthfulness of other witnesses is offered in child abuse, sexual 
abuse, or pathological liar cases.®° The traditional common law did not permit 


83. E.g., E. Loftus, Eyewitness Testimony (1979); S. Smith & R. Meyer, Law, Behavior, and 
Mental Health: Policy and Practice 330-60 (1987); G. Wells & E. Loftus eds., Eyewitness 
Testimony: Psychological Perspective (1984). 


84. Loftus et al. have identified common errors in jurors’ assessment of eyewitness testimony. 
Loftus & Schneider, “Behold With Strange Surprise: Judicial Reactions to Expert Testimony 
Concerning Eyewitness Reliability, 56 UMKC L. Rev. 1, 7 (1987). 


85. The leading case rejecting such testimony is United States v. Amaral, 448 F.2d 1148 (9th 
Cir. 1973). See United States v. Fosher, 590 F.2d 381 (1st Cir. 1979); People v. Brown, 
117 Misc. 2d 587, 459 N.Y.S.2d 227 (1983). 


86. The leading appellate case supporting the use of eyewitness reliability testimony is State v. 
Chapple, 135 Ariz. 281, 660 P.2d 1208 (1983). See United States v. Downing, 753 F.2d 
1224 (3rd Cir. 1985); People v. McDonald; 37 Cal.3d 351, 690 P.2d 709 208 Cal. Rptr. 
236 (1984). 


87. See Loftus, Schooler, Boone & Kline, Time Went By So Slowly, 1 Applied Cognitive 
Psychology 3 (1987); Note, Do the Eyes Have It? Psychological Testimony Regarding Eyewitness 
Accuracy, 38 Baylor L. Rev. 169 (1986); Note, Unreliable Eyewitness Evidence: The Expert 
Psychologist and the Defense in Criminal Cases, 45 La. L. Rev. 721 (1985). 


88. Graham, Expert Witness Testimony and the Federal Rules of Evidence: Insuring Adequate 
Assurance of Trustworthiness, 1986 U. Ill. L. Rev. 43 


89. In an excellent article on the subject, Professor McCord notes that prosecutors have attempted 
to use expert testimony to vouch for the truthfulness of child sex abuse victims, to testify 
that child sex abuse victims seldom fabricate abuse, and to suggest that a child has the ability 
to tell the truth. Defense attorneys have tried to introduce evidence that a particular child is 
not telling the truth, and that he or she lacks the ability to tell the truth. McCord, Syndromes, 
Profiles and Other Mental Exotica: A New Approach to the Admissibility of Nontraditional 
Psychological Evidence in Criminal Cases, 66 Or. L. Rev. 19, 44-47 (1987). 
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direct testimony on the truthfulness of another witness, but there is now a split 
of authority for and against the admission of this kind of testimony.” 


Syndromes and Profiles 

A variety of novel psychological evidence, such as that related to the battered 
wife syndrome,*! the rape trauma syndrome,” and the battering parent profile,” 
has been permitted into evidence by some courts. Others have refused to admit 
it.°° The trend appears to be toward accepting novel or nontraditional evidence, 
but there is still considerable resistance to it. 


90. 


91. 


92. 


93. 


94. 


95. 


96. 


Id, 


Mather, The Skeleton in the Closet: The Battered Woman Syndrome, Self-Defense, and 
Expert Testimony, 39 Mercer L. Rev. 545 (1988); Note, Admissibility of Expert Testimony 
on Battered Wife Syndrome: An Evidentiary Analysis, 77 Nw. U. L. Rev. 348 (1982); Note, 
Admissibility of Expert Testimony on the Battered Woman Syndrome in Support of a Claim 
of Self-Defense, 15 Conn. L. Rev. 121 (1982). 


Buchele & Buchele, Legal and Psychological Issues in the Use of Expert Testimony on Rape 
Trauma Syndrome, 25 Washburn L.J. 26 (1985); Massaro, Experts, Psychology, Credibility 
and Rape: The Rape Trauma Syndrome Issue and its Implications for Expert Psychological 
Testimony, 69 Minn. L. Rev. 395 (1985); McCord, supra, note 89. Note, Expert Testimony 
on Rape Trauma Syndrome: Admissibility and Effective Use in Criminal Rape Prosecution, 
33 Am. U. L. Rev. 417 (1984). 


Note, The Battering Parent Syndrome: Inexpert Testimony as Character Evidence, 17 U. 
Mich. J.L. Ref. 653 (1984). See generally Feeney, Expert Psychological Testimony on 
Credibility Issues, 115 Mil. L. Rev. 121 (1987); McCord, Expert Psychological Testimony 
About Child Complainants in Sexual Abuse Prosecutions: A Foray into the Admissibility of 
Novel Psychological Evidence, 77 J. Crim. L. & Criminology 1 (1986); Roe, Expert Testimony 
in Child Sexual Abuse Cases, 40 U. Miami L. Rev. 97 (1985). 


E.g., State v. Kelly, 97 N.J. 178, 478 A.2d 364 (1984); State v. Allery, 101 Wash. 2d 691, 
682 P.2d 312 (1984); Hauthome v. State, 408 So. 2d 801 (Fla. Dist. Ct. App. 1982). 


E.g. Ib-Tamas v. United States, 455 A.2d 893 (D.C. 1983); State v. Loebach, 310 N.W.2d 
38 (Minn. 1981); State v. Thomas, 66 Ohio St. 2d 518, 423 N.E.2d 137 (1981). For judicial 
rejection of evidence of the “compulsive gambling disorder,” see, e.g., United States v. 
Tomiero, 735 F.2d 725 (2d Cir. 1984); United States v. Shorter, 809 F.2d 54 (D.C. Cir. 
1987); United States v. Carmel, 801 F.2d 997 (7th Cir. 1986). 


Graham, Expert Witness Testimony and the Federal Rules of Evidence: Insuring Adequate 
Assurance of Trustworthiness, 1986 U. Jil. L. Rev. 43; McCord, supra, note 89; Nietzel & 
Dillehay, Psychologists as Consultants for Changes of Venue, 7 L. & Hum. Behav. 309 
(1983). Many courts are also resisting mental health testimony to establish diminished re- 
sponsibility in homicide cases in part because the jury would have considerable difficulty 
making sense out of various psychiatric testimony regarding a mental state short of insanity. 
State v. Wilcox, 70 Ohio St.2d 182, 436 N.E.2d 523 (1982); Steele v. State, 97 Wis.2d 72, 
294 N.W.2d 2 (1979). 
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Reasons for the Exceptions 


The reasons for these exceptions to the admissibility of expert testimony are 
somewhat difficult to discern.”” The commonly stated reasons for rejecting the 
evidence are that it is not reliable, that it is not necessary because it is within 
the common experience of jurors, that it would mislead the jury, that it would 
“invade the province” of the jury, or that it is an improper comment on the 
credibility of a witness.”* These reasons do not completely hold up to close 
examination. Eyewitness reliability testimony, for example, is fairly reliable, 
not within the usual understanding of jurors, and certainly relevant.” The real 
reasons for these exceptions, of course, are a matter of speculation, but they 
seem to go well beyond the reason stated in appellate decisions. 

First, in courts’ attitude toward evidence there appears to be a distinction 
between clinical psychology and experimental psychology.! Clinical evidence, 
which involves an examination of a party to the trial, is real and immediate. It 
may be less apparent to courts how experimental psychology data are relevant. 
Even though there is good evidence about eyewitness reliability generally, a 
court is only interested in the reliability of the eyewitnesses actually before it, 
and the experimental data do not directly assess those witnesses. 

Most experimental psychology data presented in court relate to subjects that 
are within the realm of everyday human experience, or of “normal” people.!°! 
Some courts may, therefore, fear that to permit the introduction of experimental 
data will turn the courtroom into a forum for consideration “of issues that are 
regarded as constants in our everyday life.” 10 





97. See Swann, The Dangers in Using Court-Appointed Experts in Child Custody Cases, 27 
Judges J. 17 (1988); Note, Expert Testimony on Battered Women Syndrome: Its Admissibility 
in Spousal Homicide Cases, 19 Suffolk U.L. Rev. 877 (1985); Note, A Trend Emerges: A 
State Survey on the Admissibility of Expert Testimony Concerning the Battered Woman 
Syndrome, 25 J. Fam. L. 373 (1986-87). 


98. The cases citing the reasons for rejecting nontraditional psychological evidence have been 
gathered by Professor McCord, supra, note 89. 


99. Cutler, Dexter & Penrod, Expert Testimony and Jury Decision Making: An Empirical Analysis, 
paper presented at 1988 American Psychological Association Annual Meeting (1988); Sanders, 
Expert Witnesses in Eyewitness Facial Identification Cases, 17 Tex. Tech. L. Rev. 1409 
(1986); Note, Eyewitness Identification: Should Psychologists be Permitted to Address the 
Jury?, 75 J. Crim. L. & Criminology 1321 (1984). 


100. Woocher, Legal Principles Governing Expert Testimony by Experimental Psychology, 10 L. 
& Hum. Behav. 47 (1986). 


101. Driessen, The Wedding of Social Science and the Courts: Is the Marriage Working?, 64 Soc. 
Sci. Q. 476 (1983); Kohn, Social Psychological Data, Legislative Fact, and Constitutional 
Law, 29 Geo. Wash. L. Rev. 136 (1960); Loftus & Monahan, Trial by Data: Psychological 
Research as Legal Evidence, 35 Am. Psychologist 270 (1980). See M. Saks & C. Barron, 
The Use/Nonuse/Misuse of Applied Social Research in the Courts (1978). 


102. Woocher, supra, note 100. 
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Another reason courts reject some mental health evidence is that it goes to 
questions fundamental to the operation of the courts. Courts depend on the 
assumption that juries can perform certain critical functions. For example, de- 
termining whether a witness is telling the truth goes to the heart of the court 
system, and the suggestion that expert testimony is necessary in the area threatens 
the assumption that jurors can adequately perform the truth-finding task. If truth- 
finding ability is a fiction, it is one the system cannot live without. Assessing 
eyewitness reliability is a similar fundamental function of the courts. 

Finally, the very novelty of some testimony may concern courts. Its reliability 
may not have been established. Some of the syndrome evidence cases seem to 
be of this type. Courts may see the “syndrome” syndrome more as “pop psychology” 
and less as science.!3 Although courts do not uniformly apply a strict Frye 
rule!™ of scientific certainty to psychological data, they do require at least some 
level of acceptance for new or novel psychological data. The rejection of these 
data is perfectly understandable, but it is inconsistent with the reliance on other 
mental health testimony that appears even more unreliable. Again, the prediction 
of dangerousness is a good example. This inconsistency may result from the 
fact that some types of information are now so thoroughly ingrained in the legal 
system that it would be difficult to do without them. This testimony, like cigarettes, 
would not be permitted if now introduced for the first time, but it is so thoroughly 
a part of the system that it cannot now be banned. 

The case law regarding the exceptions to admissibility does not produce a 
consistent or rational set of principles to explain what courts are doing. The 
general trend is toward eliminating the exceptions, but most of them still have 
considerable judicial support. !°° 


PROBLEMS WITH THE CURRENT SYSTEM 


The participation of mental health professionals has improved the operation 
of the legal system. Unfortunately, the failure of courts to control adequately 
the admissibility of some mental health evidence has created unnecessary problems. 
In this section I examine some of these problems and the consequences that flow 
from the current approach. 





103. Note, The Syndrome: Problems Concerning the Admissibility of Expert Testimony on Psy- 
chological Profiles, 37 U. Fla. L. Rev. 1035 (1985). 


104, Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). The Frye rule essentially requires that 
for admissibility, scientific evidence must be sufficiently established to have gained general 
acceptance in the field in which it belongs. Jd. See Comment, Hypnosis in Our Legal System: 
The Status of Its Acceptance in the Trial Setting, 16 Akron L. Rev. 517 (1982-83). 


105. McCord, supra, note 89. 
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Wrong Decisions 


The most devastating criticism is that expert testimony sometimes misleads 
courts and thereby results in an increase in incorrect decisions. 106 The claim has 
been made that psychological assessments are not very reliable or valid, and 
that courts rely on inaccurate or unreliable data and thereby reach incorrect 
decisions.!©” Inaccurate “expertise” probably does more damage than inaccurate 
lay testimony because of the special scientific—official status that experts have 
for discerning and speaking the truth. 

The issue is whether the mental health evidence increases or decreases the 
probability of a correct result in a case. Inaccurate mental health data in a random 
or bad decision-making system would not necessarily cause more incorrect results. 
Perhaps this was the essential point in Barefoot.'® If so, it is cynical: Decision 
making in the courts is already so bad that adding unreliable data does not hurt 
much, 

In some instances unreliable mental health information may increase the prob- 
ability of bad results. This may occur where expert testimony mistakenly leaves 
juries with the impression that a burden of proof has been met when in fact no 
legitimate conclusion could be drawn from the evidence. For example, if mental 
health experts provide testimony that a capital criminal is dangerous, the jury 
may be led to impose incorrectly the death penalty believing that the state has 
proved dangerousness.’°? Dangerousness testimony in capital cases illustrate 
another inaccuracy problem. The availability of expert testimony may also mis- 
takenly lead to the establishment of legal rules that are based on faulty premises. 
If predictions of dangerousness cannot be made, then it is silly to base capital 
sentences on them. 

The expert testimony may also cause incorrect results where other dependable 
evidence is relatively clear, and inaccurate expert testimony clouds the issue. In 
a custody case in which the fitness of one parent is clearly established, inaccurate 


106. J. Ziskin & D. Faust, Coping with Psychiatric and Psychological Testimony (4th ed. 1988), 
vols 1 to 3. See T. Szasz, Law, Liberty and Psychiatry (1963), Kaplan & Miller, Courtroom 
Psychiatrists: Expertise at the Cost of Wisdom?, 9 Int’l J.L. & Psychiatry 451 (1986); Note, 
The Unreliability of Expert Testimony on the Typical Characteristics of Sexual Abuse Victims, 
74 Geo. L.J. 429 (1985). 


107. See, Faust & Ziskin, The Expert Witness in Psychology and Psychiatry, 241 Sci. 31 (1988); 
Giannelli, The Admissibility of Novel Scientific Evidence: Frye v. United States, a Half 
Century Later, 80 Colum. L. Rev. 1197 (1980); Comment, The Psychologist as Expert 
Witness: Science in the Courtroom?, 38 Md. L. Rev. 595 (1979). 


108. Barefoot v. Estelle, 463 U.S. 886 (1983). 
109. Levine, The Adversary Process and Social Science in the Courts: Barefoot v. Estelle, 12 


J. Psychiatry & L. 147 (1984); Slobogin, Dangerousness and Expertise, 133 U. Pa. L. Rev. 
97 (1984). 
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expert testimony indicating that the parent is a child abuser would increase the 
possibility of an incorrect custody decision.!!° 

Unfortunately, relatively little is known about the impact of mental health 
information on the outcome of cases.!!! Research in this area would be useful 
in establishing rules to help ensure that expert evidence improves judicial decision 
making. 


Efficiency and Mental Health Testimony 


One purpose of rules of evidence is to promote court efficiency. They are, as 
Justice Holmes noted, a “concession to the shortness of life.”!!* Irrelevant or 
unnecessary expert testimony burdens already crowded court dockets, wastes 
the time of the parties and jurors, and increases the cost of trials. 

Concern about efficiency meant that courts were traditionally unwilling to 
accept evidence unless it would be of some real value.!!? Testimony that was 
irrelevant, needlessly repetitive, or not “beyond the ken” of the jury was excluded 
not necessarily because it Jed to bad results, but because it interfered with the 
efficient operation of the courts. When efficiency is considered, the validity and 
reliability of expert testimony become particularly critical. If data are not sufficiently 
dependable to make a real contribution to a correct decision, then it is not worth 
the time, effort, and money to present it to the court.!" 

The value of expert testimony depends on the relative accuracy of the mental 
health testimony compared with the other evidence in the trial. Weak or unreliable 


110. See generally, Hirsch, Expert Witnesses in Child Custody Cases, 19 Fam. L.Q. 207 (1985); 
Swann, The Dangers in Using Court-Appointed Experts in Child Custody Cases, 27 Judges 
J. 17 (1988); Note, The Admissibility of Expert Testimony in Intrafamily Child Sexual Abuse 
Cases, 34 U.C.L.A. L. Rev. 175 (1986); Note, supra, note 106. 


111. Several studies have considered the impact on jury verdicts of testimony about eyewitness 
reliability. Generally, jurors who received such testimony were less likely to rely on eyewitness 
identification than those who did not receive it. See, Cutler, Dexter & Penrod, Expert Testimony 
and Jury Decision Making: An Empirical Analysis, paper presented at 1988 American Psy- 
chological Association Annual Meeting (1988); Loftus & Schneider, “Behold With Strange 
Surprise”: Judicial Reactions to Expert Testimony Concerning Eyewitness Reliability, 56 
UMKC L. Rev. 1 (1987); Note, Admission of Expert Testimony on Eyewitness Identification, 
73 Calif. L. Rev. 1402 (1985). 


112. Reeve v. Dennett, 145 Mass. 23, 28; 11 N.E. 938, 944 (1887). 


113. See generally, M. Saks & C. Barron, The Use/Nonuse/Misuse of Applied Social Research in 
the Courts (1978). 


114. See O. Schoeder, Jr., The Forensic Sciences in American Criminal Justice, A Legal Study 
Concerning the Forensic Sciences Personnel (1975), Loftus, Ten Years in the Life of An 
Expert Witness, 10 L. & Hum. Behav. 241 (1986); Poythress, Mental Health Expert Testimony: 
Current Problems, 5 J. Psychiatry & L. 201 (1977). 
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mental health testimony in a case in which there is strong and reliable information 
adds very little even if it does not cause an incorrect result in the case. On the 
other hand, moderately reliable mental health evidence in a case with no other 
reliable evidence may improve the quality of decision making, at least a little. 
As a practical matter, it is often very difficult for courts to determine the relative 
value of expert testimony until other testimony has been heard and evaluated. 
This is one reason that questions of admissibility tend to be resolved in favor 
of allowing testimony to be presented.'!> The result is that weak mental health 
evidence is admitted in too many cases in which it does little good, or is harmful 
to good decision making. 


Dependence on Cross-Examination 


One consequence of the open system of mental health testimony is that it puts 
heavy reliance on cross-examination as a means for assessing that testimony. 
The Supreme Court has cited availability of cross-examination of expert witnesses 
as one reason for permitting the use of mental health expert testimony of low 
accuracy.!!6 

This high level of confidence in the purifying effects of cross-examination is 
not always well placed.'”’ First, juries generally are not well prepared to resolve 
conflicting psychological theories. Second, cross-examination is not a particularly 
good vehicle for determining the validity and reliability of psychological evidence. 
Despite “cookbooks” describing how to discredit mental health testimony, attorneys 
often find it difficult effectively and understandably to present validity and reliability 
questions to juries. !!* In addition, a particularly confident, effective witness may 
simply deny the validity/reliability issues. Dr. Grigson in Barefoot, for example, 
testified with certainty that Barefoot was a sociopath and clearly dangerous. 
When asked about the inaccuracy of predictions of dangerousness and whether 
he could be wrong, he acknowledged that he is sometimes wrong “but in this 
case, I’m not.’7!!9 

Another problem. with relying on cross-examination to discover weak testimony 
has to do with the basis of clinical judgments. It may be difficult to establish 





115. Exceptions to the tendency to resolve doubts about relevance and reliability/validity in favor 
of admitting the testimony are discussed above. See, supra, notes 83 to 105, and accompanying 
text. 

116. Barefoot v. Estelle, 463 U.S. 880, 899-902 (1983). 


117. Levine, The Adversary Process and Social Science in the Courts: Barefoot v. Estelle, 12 J. 
Psychiatry & L. 147, 149-50 (1984). 


118. J. Ziskin & D. Faust, supra, note 106. 


119. W. Winslade & J. Ross, The Insanity Plea (1983); Dix, Participation by Mental Health 
Professionals in Capital Murder Sentencing, i Int'l J.L. & Psychiatry 283 (1978). See, supra, 
note 5, for a more complete discussion of the testimony of Dr. Grigson. 
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the basis for the judgment, let alone its validity or reliability. Experts will 
commonly say that a conclusion was based on a number of factors, not one or 
two items.!*° One attorney reported his frustration with one psychiatric expert 
(who had never examined the plaintiff) who, when confronted on cross-examination, 
testified “‘ ‘the children with language problems have an increased incidence of 
all types of psychiatric problems. That is in the literature.’ It is ‘in the literature’ 
is probably typical of the kind of vague defensive responses a cross-examiner 
is going to get.”!2! 


Ultimate Issues 


A debate has raged about whether experts could testify to “ultimate issues” 
in a case!” Historically, experts could not so testify in part because of concern 
that it would transfer decision making from the jury to the experts, i.e., “invade 
the province of the jury.”!*3 The prohibition on this testimony was abandoned 
in the Federal Rules of Evidence.'* The old prohibition on ultimate issue testimony 
was unworkable, and focused on the wrong questions,’ but in it there were 
some hidden protections against inappropriate expert testimony. It helped prevent 
expert testimony based on an expert’s misunderstanding of the law. It also 





120. Faust, Declarations Versus Investigations: The Case for the Special Reasoning Abilities and 
Capabilities of the Expert Witness in Psychology/Psychiatry, 13 J. Psychiatry & L. 33, 34 
(1985). 


121. Almy, Psychiatric Testimony: Controlling the “Ultimate Wizardry” in Personal Injury Actions, 
19 Forum 233, 263 (1984). 


122. Pratt, “A Judicial Perspective on Opinion Evidence Under the Federal Rules,” 29 Wash. & 
Lee L, Rev. 313 (1982). See Comment, The Psychiatric Expert in the Criminal Trial: Are 
Bifurcation and the Rules Concerning Opinion Testimony on Ultimate Issues Constitutionally 
Compatible?, 70 Marq. L. Rev. 493 (1987). 


123. Norvell, Invasion of the Province of the Jury. 31 Tex. L. Rev. 731 (1953). See Stoebuck, 
Opinions on Ultimate Facts: Status, Trends, and a Note of Caution, 41 Den. L. J. 226 (1964); 
Note, Police Expert Witnesses and the Ultimate Issue Rule, 44 La. L. Rev. 211 (1983). 


124. “Rule 704—Opinion on Ultimate Issue” “(a) Except as provided in subdivision (b), testimony 
in the form of and opinion or inference otherwise admissible is not objectionable because it 
embraces an ultimate issue to be decided by the trier of fact. (b) No expeit witness testifying 
with respect to the mental state or condition of a defendant in a criminal case may state an 
opinion or inference as to whether the defendant did or did not have the mental state or 
condition constitution an element of the crime charged or of a defense thereto. Such ultimate 
issues are matters for the trier of fact alone.” 


125. “The older cases often contained strictures against allowing witnesses to express opinions 
upon ultimate issues, as a particular aspect of the rule against opinions. The rule was unduly 
restrictive, difficult of application, and generally served only to deprive the trier of fact or 
useful information.” Advisory Committee Note to Rule 704. See generally, Note, The Insanity 
Defense: Developing Proper Standards for Use of Expert Testimony, 26 How. L.J. 1289 
(1983); Note, Resurrection of the Uitimate Issue Rule: Federal Rule of Evidence 704(b) and 
the Insanity Defense, 72 Cornell L. Rev. 620 (1986). 
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reduced the risk of expert conclusions based on unstated values, as opposed to 
scientific judgments. 

Expert testimony that contains opinions on an ultimate issue (e.g., “Mr. X is 
a fit parent,” “the defendant is incompetent to stand trial,” or “a patient should 
be committed”) presents at least three sources of error. First, the mental health 
expert may not understand the legal test that is relevant and therefore reach the 
wrong conclusion. It is fairly clear that this confusion about legal standards 
occurs, for example, in incompetency to stand trial. 126 This is especially troubling 
because mental health experts commonly testify in conclusory terms (stating that 
“the defendant is not competent to stand trial”) and judges appear to rely almost 
exclusively on this testimony.'?” Thus an expert’s misunderstanding of the law 
can lead to undiscovered error in expressing an opinion on the ultimate issue. 

A second source of error in ultimate issue testimony is that hidden value 
judgments, rather than scientific principles, may be the basis for the testimony. 
A mental health expert’s view of a criminal responsibility will almost surely 
color conclusions regarding the insanity defense.'?* 

Finally, experts may use testimony on an ultimate issue to present a conclusion 
that will wrongly reach their desired result. For example, in states with restrictive 
civil commitment statutes, experts who believe patients should be hospitalized 
for treatment may testify that civil commitment is necessary even though the 
patients do not meet the dangerousness requirement. !?? 

These three problems can, to varying degrees, be resolved through limitations 
on, and close questioning of, experts. Commentary to the Federal Rules cautions 
against letting experts testify in terms of unexplored legal criteria. °° Nevertheless, 
it appears that testimony on the basis of unexamined legal criteria occurs com- 
monly.!3! Some value-based conclusions or misuse of legal conclusions can be 





126. R. Roesch & S. Golding, Competency to Stand Trial 18-19, 71 (1980). See Pfeiffer, Eisenstein 
& Dabbs, Mental Competency Evaluations for Federal Courts, 144 J. Nervous & Mental 
Disease 320 (1967). 


127. R. Roesch & S. Golding, supra, note 126; McGarry, Competency for Trial and Due Process 
Via the State Hospital, 122 Am. J. Psychiatry 623 (1965); Pfieffer, Eisenstein & Dabbs, 
supra, note 126. , 


128. Homant & Kennedy, Judgment of Legal Insanity as a Function of Attitude Toward the Insanity 
Defense, 8 Int'l J. L. & Psychiatry 67 (1986). 


129. S. Smith & R. Meyer, Law, Behavior, and Mental Health: Policy and Practice 605-06 
(1987). 


130. The commentary to Rule 704 includes the following assurance: “The abolition of the ultimate 
issue rule does not lower the bars so as to admit all opinions. . . . [The rules] stand really 
to exclude legal criteria. Thus the question, ‘Did T have capacity to make a will?’ would be 
excluded, while the question, ‘Did T have sufficient mental capacity to know the nature and 
extent of his property and the natural objects of his bounty and to formulate a rational scheme 
of distribution?’ would be allowed.” Advisory Committee's Note to Rule 704. 


131. See supra, notes 126 to 127. 
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determined on cross-examination. Unfortunately, if these are subtly concealed, 
detection may be nearly impossible. 


Problems of Hearsay 


A presentation of expert opinion paves the way for the introduction of information, 
notably hearsay evidence, that otherwise would be inadmissible. At that point, 
experts may discuss and bring to the jury’s attention the otherwise inadmissible 
evidence. !2 

The reason for the rule is that the use of such information in practice assures 
that it is reasonably reliable. Because mental health diagnoses are not particularly 
reliable, the hearsay facts underlying the diagnoses provide little assurance of 
the dependability of that hearsay. Furthermore, mental health practice often 
depends on emotional, even fantastic,'? communications and hearsay that are 
likely to be unreliable. This rule complicates using cross-examination to challenge 
expert opinions. Attorneys who wish to cross-examine experts to challenge the 
validity of their conclusions may do so at the risk of bringing to the attention 
of the jury damaging hearsay testimony that otherwise would be inadmissible. 


“Hired Guns” 


The increased demand for expert mental health testimony has had the positive 
effect of increasing the number of highly qualified forensic experts. Unfortunately, 
it has also developed a cadre of experts who are willing to testify to almost 
anything for a buck. The story is told of the expert who testified that someone 
was not suffering from posttraumatic neurosis. When asked by the attorney to 
confirm that his conclusion was that the man was a malingerer, the expert replied, 
“I wouldn’t be testifying if I didn’t think so, unless I was on the other side, then 
it would be a posttraumatic condition.”!* 

The “hired gun” problem is not confined to mental health experts, nor is it 
entirely new.!°° The broad latitude given mental health professionals to present 





132. See supra, notes 75 to 78, and accompanying text. 
133, See Smith, Constitutional Privacy in Psychotherapy, 49 Geo. Wash. L. Rev. 1, 21-30 (1980). 


134, Arrelatively new and positive development is the establishment of board certification in forensic 
psychology and psychiatry. Both boards, the American Board of Forensic Psychologists (a 
sub-board of the American Board of Professional Psychologists), and American Board of 
Forensic Psychiatry make evaluations of candidates’ work samples and then examine their 
overall awareness of and ability to function in the forensic area. Some caution, however, is 
necessary about experts claiming board certification that sounds similar to these, but which 
is much less rigorous. 


135. Slovenko, The Lawyer and the Forensic Expert: Boundaries of Ethical Practice, 5 Behav. 
Sci. & L. 119, 126 (1987). 


136. In Billy Budd, Melville complained of experts who, for a fee, were willing to find, and to 
testify to, an exculpatating mental condition. 
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opinions and the frequency with which this testimony is presented have increased 
the demand for mental health experts willing to testify, and this in turn has 
contributed to an increase in the “hired gun” problem. 

The Code of Professional Responsibility for attorneys prohibits the payment 
of expert witnesses contingent upon the content of witnesses’ testimony or the 
outcome of the case.!°? Experts may be paid a contingent fee in a few states 
where they act only as consultants and not as witnesses. !°® The theory is that 
having a financial stake in the outcome of a case might influence the testimony 
of the expert and would change his or her character to one of advocate. !9? 
Permitting contingent fee arrangements with the expert witnesses would only 
exacerbate the “hired gun” image and problem.!° 


Discouraging a Search for Alternatives 


To the extent that mental health testimony falsely appears to solve a problem 
for the legal system, it may retard serious searches for alternatives. For example, 
if mental health professionals’ testimony in civil commitment hearings causes 
the legal system to conclude that it is adequately dealing with future dangerousness, 
it removes an incentive to find a legal mechanism that better deals with the 
problem. 


Wealth and Experts 


The use of mental health experts is expensive. To the extent that the use of 
experts is an advantage, those without the ability to pay are at a disadvantage. 
In most civil cases there is no obligation for the state to fund the services of 
experts, Because contingent fee arrangements with expert witnesses are imper- 
missible, they cannot be used in lieu of direct payment.'*! In major civil cases 
where experts are critical, the plaintiff ’s attorney may, in one way or another, 
advance the cost of obtaining an expert in the anticipation of recouping these 
costs once a judgment is reached. 


137. American Bar Association, ABA Model Code of Professional Responsibility EC7-26. 


138. Fitch, Petrella & Wallace, Legal Ethics and the Use of Mental Health Experts in Criminal 
Cases, 5 Behav. Sci. & L. 105 (1987). 


139. Note, Contingent Fees for Expert Witnesses in Civil Litigation, 86 Yale L.J. 1680 (1977). 
See, Hand, Historical and Practical Considerations Regarding Expert Testimony, 15 Harv. 
L. Rev. 40 (1901). 

140. The argument for permitting such arrangements is that it would make expert services available 
to those who cannot pay for them. See infra, note 141, regarding wealth and the availability 
of.experts. i 


141. See supra, notes 138 and 140 and accompanying text. 
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In criminal trials, the importance of expert assistance in some types of cases 
has been recognized as a matter of constitutional law.'*? An indigent criminal 
defendant has the right to some mental health expertise in preparing a defense 
where a Serious crime (notably including the death penalty) is involved and a 
significant mental health issue is raised.'4? Even here the indigent defendant is 
at a disadvantage, however, because there is no right to select the mental health 
expert,!* or to have free mental health consultants.!4° Some public defenders 
and legal aid offices have available funds for hiring mental health experts, but 
these are at best very limited. 


Confidentiality and Mental Health Witnesses 


The increased use of clinical evidence carries a price in increasing the invasion 
of confidentiality. Confidentiality is generally considered to be a critical component 
of successful psychotherapy. 146 All of the codes of ethics of mental health 
professionals include an obligation of confidentiality. '*’ 

A testimonial privilege protects confidentiality in judicial proceedings by pre- 
venting disclosure of confidential communications between therapists and patients 
without the permission of the patient.'“* There are, however, a number of important 


142. Ake v. Oklahoma, 470 U.S. 68 (1985). See Note, Expert Services and the Indigent Criminal 
Defendant: The Constitutional Mandate of Ake v. Oklahoma, 84 Mich. L. Rev. 1326 (1986). 


143. Perlin, The Supreme Court, the Mentally Disabled Criminal Defendant, Psychiatric Testimony 
in Death Penalty Cases, and the Power of Symbolism: Dulling the Ake in Barefoot’s Achilles 
Heel, 3 Hum. Rts. Ann. 91 (1985); Note, After Ake: Implementing the Tools of an Adequate 
Defense, 7 Pace L. Rev. 201 (1986). 


144, Note, The Right to a Partisan Psychiatric Expert: Might Indigency Preclude Insanity?, 61 
N.Y.U. L, Rev. 703 (1986). 


145. See, Note, Psychiatric Assistance for Indigent Defendants Pleading Insanity: The Michigan 
Experience, 20 U. Mich. J.L. Ref. 907 (1987). 


146. “There is wide agreement that confidentiality is a sine qua non for successful psychiatric 
treatment.” Group for the Advancement of Psychiatry, Confidentiality and Privileged Com- 
munication in the Practice of Psychiatry, Rep. No. 45, at 92 (1960). 


147. American Psychological Association, Ethical Principles of Psychologists (1980); American 
Psychiatric Association, The Principles of Medical Ethics with Annotations Especially Applicable 
to Psychiatry (1981); National Association of Social Workers, Code of Ethics (1979); American 
Personnel and Guidance Association, Ethical Standards (1981); American Academy of Psychiatry 
and Law, Ethics Committee, Ethical Guidelines (Draft}, 10 Am. Acad. Psychiatry & L. 
Newsletter 29 (1985). 


148. Smith, Constitutional Privacy in Psychotherapy, 49 Geo. Wash. L. Rev. 1 (1980). Privileges 


generally protect confidential information in administrative and legislative proceedings as 
well as judicial proceedings. 
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exceptions to privileges, including the “patient—litigant exception.”'“? This ex- 
ception provides that the privilege is waived when someone puts his or her own 
mental condition in question. This occurs, for example, when someone claims 
an emotional or mental health injury as part of a tort, or when a criminal defendant 
raises the insanity defense or claims to be incompetent to stand trial. An especially 
distressing aspect of this exception is that the complete mental health history of 
the patient may be subject to discovery.'*° 

A variety of other exceptions to privileges have further reduced the protection 
of confidentiality as mental health testimony has increased.'°! For example, some 
courts have found an exception to the psychotherapist—patient privilege where 
child custody is an issue, states commonly provide an exception for child 
abuse and neglect, 54 will contests are often an exception, 4 and civil commitment 
proceedings very commonly provide for an exception to the privilege. '>> In some 
instances, consultants'** or other nontestifying experts!®’ may be subject to 
disclosure. 


149. Privilege rules vary frorh jurisdiction to jurisdiction. Most states now provide for some form 
of psychotherapist— patient privilege. Smith, Medical and Psychotherapy Privileges and Con- 
fidentiality: On Giving With One Hand and Removing With the Other, 75 Ky. L.J. 473, 484- 
502 (1986-87). 

The Federal Rules of Evidence (Rule 501) do not specifically provide for a psychotheropist- 
patient privileges, and the status of such as privilege in federal courts is uncertain. See In re 
Zuniga, 714 F.2d 632 (6th Cir.), cert. denied, 464 U.S. 983 (1983). 


150. See Smith, supra, note 148. 


151. Courts should also use the limitations on the patient-litigant exception proposed by Judge 
Hufstedler to avoid unnecessary invasions of privacy. They should limit the inquiry to the 
time, length, cost and ultimate diagnosis of treatment. A party would be able to obtain 
additional information only if he or she demonstrated a compelling need for it. Caesar v. 
Mountanos, 542 F.2d at 1064, 1075 (9th Cor. 1976), cert. denied, 430 U.S. 954 (1977) 
(Hufstedler, J. concurring and dissenting). 


152. £.g. Atwood v. Atwood, 550 S.W.2d 465 (Ky. 1976); Guernsey The Psychotheraist— Patient 
Privilege in Child Placement: A Relevancy Analysis, 26 Vill. L. Rev. 955 (1980-81). 


153. Smith & Meyer, Child Abuse Reporting Laws and Psychotherapy: A Time for Reconsideration, 
7 Int ld. L. & Psychiatry 351 (1984). 


154. Smith, supra, note 149. 
155. Id. 


156. Daniels, Protecting Your Expert during Discovery, 71 A.B.A. J. 50 (1985); Riesel, Discovery 
and Examination of Scientific Experts, 32 Prac. Law. 59 (1986); Vines, The Expert witness 
in Depositions 20 Triai 44 (1984); Note, Twisting the Purposes of Discovery: Expert Witnesses 
and the Deposition Dilemma, 36 Vand. L. Rev. 1615 (1983). 


157. See Connors, New Look At an Old Concern—Protecting Expert Information From Discovery 
Under the Federal Rules, 18 Duquesne L. Rev. 271 (1980); Hely, Opponent’s Experts Can 
work for You, 21 Trial 64 (1985); Note, Discovery of the Nontestifying Expert Witness’ 
Identity Under the Federal Rules of Civil Procedure: You Can’t Tell the Players Without a 
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Consequence for the Mental Health Professions 


In addition to creating problems for the legal system, the courts’ failure to 
regulate the use of mental health experts has undesirable consequences for the 
professions in terms of public perceptions, ethical problems, and malpractice 
liability. 


Reduced Public Esteem 

Some professions have sought recognition as expert witnesses to bolster the 
profession. !** Ironically, the testimony of experts may contribute to a reduction 
of trust in, and respect for, mental health professions. Examples of testimony 
that have contributed to reduce public esteem include the Hinckley trial (with 
cartoons and comedians depicting psychologists and psychiatrists as bumbling 
idiots and charlatans),'*? “hired guns” (willing to testify to anything), and disparate 
mental health testimony in cases such as the Buffalo Creek disaster! and Larry 
P.'*! These feelings are undoubtedly reflected in a general decline in confidence 
in the mental health professions that may interfere with professionals’ work. 


The Ethical Problems of Conflicting Roles 

Mental health experts participating in the legal system may be called upon to 
assume the role of expert witness, consultant, or advocate. An expert witness’s 
preliminary obligation is to the opinion rendered, and that obligation extends at 
least in part to the court; as a consultant, the expert’s obligation is to provide 
the best advice to the client; and as an advocate, his or her obligation is to 
promote a cause or point of view.'® With more roles open to mental health 
experts, it may be tempting to play multiple roles in the same case. Pressure to 


Program, 37 Hastings L.J. 201 (1985); Note, Discovery of Retained Nontestifying Experts’ 
Identities Under the Federal Rules of Civil Procedure, 80 Mich. L. Rev. 513 (1982); Note, 
Discovery and Testimony of Unretained Experts: Creating a Clear and Equitable Standard to 
Govern Compliance with Subpoenas, 140 Duke L.J. (1987). 


158. See, supra, note 27. 


159. See Anchor, Expert Witness Testimony in the John Hinckley Trial, 6 Am. J. Trial Advocacy 
153 (1982). 


160. “The plaintiffs’ psychiatric team reported that 69 percent showed no recovery, and reported 
no case as ‘probably never ill.” The defense team, examining the same persons, said that all 
but 19 percent had never been ill. . . . “(Plaintiff and defense] experts agreed on the precise 
diagnostic label only 12 percent of the time. Even when they collapsed the diagnostic categories 
into three broad groups, the terms agreed on the diagnosis only 21 percent of the time.” 
Levine, The Adversary Process and Social Science in the Courts: Barefoot v. Estelle, 12 J. 
Psychiatry & L. 144, 166-67 (1984). 


161. See, supra, notes 67 to 69 and accompanying text. 


162. See, Lyon & Levine, Ethics, Power, and Advocacy: Psychologists in the Criminal Justice 
System, 6 L. & Hum. Behav. 65 (1982). 
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: 163 : 
do so usually comes from one of the attorneys in the case.” Accepting more 
than one role in the same case, or even blurring the role boundaries, may create 


ethical conflicts. 


Malpractice and Mental Health Expertise 

If mental health experts claim to have special abilities, courts are likely to 
find that the claimed expertise imposes special duties. The Tarasoff decision 
reflects this process.!© After years of predicting dangerousness in civil commitment 
hearings and other proceedings, mental health professionals were not very successful 
in claiming that they were unable accurately to predict dangerousness and therefore 
should have no duty to protect third parties from dangerous patients. 166 Tt would 
not be surprising to see other legal duties (such as the ability to identify and 
report child abusers) arise from professional claims of expertise. If professionals 
are willing to testify to matters, they should expect to be held to legal duties 
based on the same expertise. 


REFORMING THE REFORMS 


During the past two or three decades, a series of reforms has opened the legal 
system to mental health expertise.!°’ Those reforms have created their own 


163. Courts may contribute to the confusion of roles. See, for example, a Sixth Circuit decision 
involving Dr. Philip Resnick, a forensic psychiatrist who was legally compelled to blur his 
roles. Noggle v. Marshall, 706 F.2d 1408 (6th Cir. 1983). Dr. Resnick, an expert retained 
by defense counsel, after examining defendant, was unable to offer testimony helpful to the 
defendant. He was compelled to testify by prosecution counsel on his failure to find that the 
defendant suffered serious mental illness. 


164. S. Smith & R. Meyer, Law, Behavior, and Mental Health: Policy and Practices 361-63 
(1987); Barrett, Johnson & Meyer, Expert witness, Consultant, Advocate: One Role Is Enough, 
6 Bull. Am. Acad. Forensic Psychology 5 (1985); Kargon, Expert Testimony in Historical 
Perspective, 10 L. & Hum. Behav. 15 (1986). 


165. Tarasoff v. Regents of the University of California, 17 Cal.3d 425, 551 P.2d 334, 131 Cal. 
Rptr. 14 (1976). In Tarasoff the California Court held that a mental health professional could 
be held liable in negligence for failure to take reasonable steps (such as warning) to protect 
a known third party from a violent patient when the patient had issued a threat against the 
third party that the therapist believed or reasonably should have believed. 


166. The case has been the basis of a number of excellent articles, E.g., Goodman, From Tarasoff 
to Hopper: The Evolution of the Therapist’s Duty to Protect Third Parties, 3 Behav. Sci. & 
L. 195 (1985); Roth & Meisel, Dangerousness, Confidentiality, and the Duty to Warn, 134 
Am J. Psychiatry 508 (1977); Stone, The Tarasoff Decision: Suing Psychotherapists to Safeguard 
Society, 90 Harv. L. Rev. 358 (1976); Note, Imposing a Duty to Warn on Psychiatrists: A 
Judicial Threat to the Psychiatric Profession, 48 U. Colo. L. Rev. 283 (1977). Note, Professional 
Obligation and the Duty to Rescue: When Must a Psychiatrist Protect His Patient’s Intended 
Victims?, 91 Yale L. J. 1430 (1982). 


167. Regarding the practical application of the law to expert testimony see Brodosky, The Mental 


Health Professional on the Witness Stand: A Survival Guide in Psychology in the Legal 
Profession (B. Sales ed. 1977); Anchor & Sieveking, Effective Use of Psychological Testimony, 
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problems, and the system might now benefit from some modifications.’ The 
legal system certainly should not return to the not-so-good-old-days when mental 
health experts were seldom seen in court or in administrative and legislative 
hearings. However, several reforms could maintain the valuable aspects of mental 
health expert testimony while reducing the costs of the current system. !© 


Maintaining Evidentiary Limits 


Courts should more carefully review expert testimony before it is admitted to 
ensure that it will actually “assist the trier of fact to understand the evidence or 
to determine a fact in issue.”!”° Expert testimony will assist only if it is likely 
to improve decision making. Trial courts must examine more carefully the credentials 
of those who are going to testify and the quality of information they will present. 


Qualification of Experts and Expertise 

First, the party seeking to present expert testimony should be required to 
demonstrate that the professional is in fact an expert in the specific area in which 
testimony is to be given. General expertise, the M.D. or Ph.D. degree or licensure, 
should be only the beginning of the inquiry. The party should then be required 
to demonstrate that either the matter to which the expert will testify is something 
in the common understanding of members of the profession or that the witness 
has special qualifications that establish expertise in the specific area in which 
testimony will be given.!7! 


Validity and Reliability 

The party seeking to present expert testimony should be required to demonstrate 
that the evidence to be presented is of a type reasonably reliable and valid. This 
should be a serious undertaking, not pro forma. Validity and reliability might 


17 Trial 46 (1981); Younger, Practical Approach to the Use of Expert Testimony, 31 Clev. 
St. L. Rev. 1 (1982). See also Bank & Poythress, Elements of Persuasion in Expert Testimony, 
10 J. Psych. L. 173 (1982). 


168. Kurke, Forensic Psychology: A Threat and a Response, 11 Prof. Psychology 72 (1980). 


169. Other suggestions for reform have ranged from pearly complete prohibition on mental health 
testimony to a further expansion of the testimony admitted as evidence. See e.g., Morse, 
Reforming Expert Testimony, 6 L. & Hum. Behavior 45 (1982); Poythress, Concerning 
Reform in Expert Testimony, 6 1. & Hum. Behay, 39 (1 982); Weinstein, Improving Expert 
Testimony, 20 U. Rich. L. Rev. 473 (1986). 


170. Rule 702. 


171. Requiring the qualification of specific expertise would be a significant departure from current 
practice, although consistent with the Federal Rules of Evidence. The Federal Rules speak 
of someone who is qualified by reason of special knowledge etc. to help inform the jury of 
matters beyond its competence. The failure to examine the specific competence of experts 
means that courts have not been assured of real expertise from experts. 
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be established on the basis of broad acceptance of the information within the 
scientific community or of scientific studies of the evidence. The level of certainty 
required in any case, as noted, depends on the nature of the other evidence 
available in the case.!” If the party seeking to offer the evidence cannot demonstrate 
that it is more likely than not to be dependable, then it is unlikely that its 
presentation will “assist” the trier of fact.1” 

Professor McCord suggested admissibility decisions should be based on an 
analysis and balancing of four factors: whether there is any necessity for the 
evidence and how great the necessity is; how reliable (i.e., accurate and consistent) 
the data are; how understandable the information will be to the jurors; and how 
important the information is to the correct resolution of the case.‘ Such an 
approach, if rigorously applied, could be beneficial in determining what expert 
testimony should be admitted. 


Examination Required 

There should be a rebuttable presumption against permitting clinical mental 
health evidence unless the professional has personally conducted a reasonably 
thorough examination of the person.!75 In the absence of sound evaluations, 
clinical expertise is unlikely to be reliable and of value. 


Use of Experimental Data 

At the same time, courts should be more open to well-established experimental 
as well as clinical testimony. Where experimental evidence is shown to be reliable 
and valid, and it appears to have a clear relevance to the case, it should be 
admitted. This openness, however, must be coupled with protections against 
implying that general experimental data are dispositive of any single case. Thus 
the fact that many eyewitnesses incorrectly remember faces cannot be final proof 
that this witness failed to remember accurately. 


Ultimate Issues 
Before permitting opinions on ultimate issues, courts should require experts 
to demonstrate that they accurately understand the legal definitions or concepts 





172. See, supra, text following note 108. 


173. McCormick, Scientific Evidence: Defining a New Approach to Admissibility, 67 Jowa L. 
Rev. 879, 911-12 (1982), See Note, The Syndrome Syndrome: Problems Concerning the 
Admissibility of Expert Testimony on Psychological Profiles, 37 U. Fla. L. Rev. 1035 (1985). 


174. McCord, Syndromes, Profiles and Other Mental Exotica: A New Approach to the Admissibility 
of Nontraditional Psychological Evidence in Criminal Cases, 66 Or. L. Rev. 19, 94-102 
(1987). 


175. Such an approach would be consistent with the ethical obligation of professionals. Almy, 


Psychiatric Testimony: Controlling the “Ultimate Wizardry” in Personal Injury Actions, 19 
Forum 233, 265 (1984). 
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about which they are testifying.!”° For example, before conclusory testimony is 
given that a patient is “dangerous,” the expert should be required to define what 
dangerousness means. If the expert is using a definition other than that prescribed 
by the law, the conclusory testimony should not be permitted. Courts should 
also increase their vigilance to ensure that experts are not making normative 
judgments or misusing the legal process in testifying to their conclusions. Perhaps 
this can best be accomplished by requiring that experts describe clearly how 
their conclusions are based on existing legal formulations and on the specific 
conditions of the person examined. 


Hearsay Basis for Testimony 

In receiving information that would be inadmissible except for the fact that it 
was the basis for an expert opinion, courts should determine more carefully that 
it is a type of data reasonably relied upon by experts in the field.'”’ Courts 
should also endeavor to protect against the use of inadmissible evidence when 
it is presented as the basis for an expert opinion.’”® There is an inescapable 
conflict between challenging the basis of expert opinion and admitting hearsay. 
Courts should consider this as a “cost” in determining whether to permit an 
expert witness to testify. 


Court-Appointed Experts 


Among the most neglected powers of courts is the use of court-appointed or 
“impartial” experts. Federal Rule 706 specifically provides for court appointment 
of expert witnesses,'” and the ability to appoint such an expert is probably an 





176. See, supra, notes 122 to 131, and accompanying text. 


177. Rule 703. 


178. Carlson, Policing the Bases of Modern Expert Testimony, 39 Vand. L. Rev. S77 (1986). 


179. Rule 706. 

“(a) Appointment. The court may on its own motion or on the motion of any party enter an order 
to show cause why expert witnesses should not be appointed, and may request the parties to submit 
nominations. The court may appoint any expert witnesses agreed upon by the parties, and may 
appoint expert witnesses of its own selection. An expert witness shall not be appointed by the court 
unless he consents to act. A witness so appointed shall be informed of his duties by the court in 
writing, a copy of which shall be filed with the clerk, or at a conference in which the parties shall 
have opportunity to participate. A witness so appointed shall advise the parties of his findings, if 
any; his deposition may be taken by any party; and he may be called to testify by the court or any 
party. He shall be subject to cross-examination by each party, including a party calling him as a 
witness.” z 

“(b) Compensation. Expert witnesses so appointed are entitled to reasonable compensation in whatever 
sum the court may allow. The compensation thus fixed is payable from funds which may be provided 
by law in criminal cases and civil actions and proceedings involving just compensation under the 
fifth amendment. In other civil actions and proceedings the compensation shall be paid by the parties 
in such proportion and at such time as the court directs, and thereafter charged in like manner as 


other costs.” 
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inherent power of a trial judge.!®° This power is seldom exercised,'*! although 
courts do sometimes pressure the parties to agree on the selection and presentation 
of a single mental health expert. One advantage of court-appointed experts is 
that they have a clearer mandate to present all of the evidence without being 
obligated to one side or the other.'®? They are subject to cross-examination,|* 
and the parties are free to call other experts. In many cases court-appointed 
experts can be a valuable asset in helping to understand conflicting or complicated 
testimony from other experts.'84 

One objection to court-appointed experts is that juries will put too much 
reliance on their testimony.'® The appointment process can help ensure that the 
witness is as impartial as possible, and does not come with a point of view out 
of the mainstream of scientific thought. In addition, where the testimony of an 
expert witness is absolutely critical to a case, more than one court-appointed 
expert could be engaged.!* 

Some of the past problems with the appointment of experts will be reduced. 
with the increasing cadre of well-trained and respected forensic mental health 
experts. Forensic boards gives courts a place to start in selecting experts. Presumably 
these are well-trained professionals who are willing to participate in a meaningful 





“(c) Disclosure of appointment. In the exercise of its discretion, the court may authorize disclosure 
to the jury of the fact that the court appointed the expert witness.” 

“(d) Parties” experts of own selection. Nothing in this rule limits the parties in calling expert witnesses 
of their own selection.” 


180. The Advisory Committee’s Commentary to Rule 706 recognized the “inherent power” of 
courts to appoint experts. 


181. Computer searches in 1985 showed only 45 mentions of Rule 706 and only 37 cases in which 
appointments were made or discussed extensively. T. Willging, Court-Appointed Experts 
[Federal Judicial Center Paper] (1986). 


182, One problem with the presentation of evidence by experts selected by the parties is that they 
will leave out or minimize evidence not favorable to their side. The pressure to do this would 
presumably be less with “impartial” experts. See Rogers, Ethical Dilemmas in Forensic 
Evaluations, 5 Behav. Sci. & L. 149, 157 (1987). 


183. Aninteresting review of court-appointed experts issues is Johnston, Court-Appointed Scientific 
Expert Witness: Unfettering Expertise, 2 High Tech. L.J. 249 (1988). 


184, Swann, The Court-Appointed Expert witness in Child Custody Cases, 22 Tenn. B.J. 19 
(1986); Swann, The Dangers in Using Court-Appointed Experts in Child Custody Cases, 27 
Judges J. 17 (1988). 


185. Botter, The Court-Appointed Impartial Expert, in Using Experts in Civil Cases 53 (M. Kraft 
2d ed. 1982). 


186. The Federal Rules of Evidence permit the appointment of more than one expert. Rule 706(a). 
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way in the legal system.'®’ Reasonable fees are paid court-appointed experts, 
and it should be a matter of some status to be appointed by a court.!88 


Eliminating Unreasonable Testimony 


Judges and juries go to the battle of the experts unarmed and poorly prepared 
to determine who is in the right. There often is no good way for them to know 
when they are being presented evidence that is outside the generally accepted 
mental health principles. The general use of court-appointed experts would help 
solve this problem; they could be asked about the scientific acceptability of other 
expert witnesses’ testimony. 

Courts could make a limited use of court-appointed experts by having them 
review the testimony of other experts. If any expert departed from the range of 
generally accepted scientific principles, then the “impartial” expert could be 
called to testify to this. This limited-purpose expert would at least provide some 
incentive for the parties to avoid presenting psychological evidence outside that 
accepted by the professions. !® 


“Hired Gun” Solutions 


There is no legitimate way to eliminate “hired guns” completely. The parties 
have the right to call witnesses and to present reliable and relevant data. Outside 
of cross-examination, there is no sensible way to brand some experts as “hired 
guns.” Several reforms will at least reduce the worst abuses by “hired guns.” 
These include the availability of well-trained and legitimate mental health profes- 
sionals who are willing to serve as witnesses, adherence to evidentiary limits,” 
the adoption of clear ethical statements regarding expert testimony,!9! the use 
of court-appointed experts,!°? a process to catch expert testimony that goes 





187. Under the Federal Rules, the court-appointed expert must agree to serve and cannot be 
compelled to do so. Rule 706(a). 


188. Rule 706(b) provides that court-appointed experts “are entitled to reasonable compensation 
in whatever sum the court may allow.” 


189. See Gallagher v. Latrobe Brewing Co., 31 F.R.D. 36 at note 1 (W.D. Pa. 1962) (discussing 
a similar approach under a local federal court rule). 


190. See, supra, note 170 to 178 and accompanying text. 
191. See, infra, note 200 and accompanying text. 


192. See, supra, notes 179 to 181 and accompanying text. 


VOL. 7, NO. 2 * 1989 


178 Smith: Mental Health Expert 


beyond accepted scientific principles,'™ and the continued prohibition on contingent 
fees for expert witnesses.” 


Training Programs 


Law schools and mental health education programs should be attentive to the 
continuing need for a group of well-trained Jaw and mental health professionals. 
Specialty programs in doctoral and postdoctoral training will be important in 
continuing to develop professionals who are interested in, and fully capable of 
participating in, the judicial system. Law schools should ensure that law students 
understand the special issues raised by the use of mental health experts. 195 They 
also can participate in the developing mental health bar through continuing 
professional education.'%° 


Use of Interdisciplinary Teams 


It is difficult to coordinate the legal and mental health principles in areas in 
which mental health experts testify. Mental health experts too often conduct 
examinations and reach conclusions without a clear understanding of what legal 
standards are, what the legal system needs, and what information they will be 
expected to provide to courts. One solution to is to use “impartial” interdisciplinary 
teams consisting of at least one mental health professional and one attorney. The 
two court-appointed professionals would work together to integrate fully the 
legal and mental health issues raised by a case. For example, in a proceeding 
concerning competency to stand trial, the attorney could ensure that the mental 
health professional applied the proper legal standard and could act as an advisor 
in describing what legal defenses (and therefore what competencies) might be 
required to mount a defense.!%” 


193. See, supra, note 189 and accompanying text. 
194. See, supra, notes 138 and 140 and accompanying text. 


195. A seminar at the University of Louisville combined law students and graduate clinical psychology 
students. The seminar was team taught by faculty members from law and from psychology. 
Students worked together on joint (interdisciplinary) projects. 


196. See Bonnie & Slobogin, The Role of Mental Health Professionals in the Criminal Process: 
The Case for Informed Speculation, 66 Va. L, Rev. 427, 522 (1980). 


197. The use of interdisciplinary teams is discussed elsewhere. See S. Smith & R. Meyer, Law, 
Behavior and Mental Health: Policy and Practice 555-57 (1987); Smith, Disabled Newborns 
and the Federal Child Abuse Amendments: Tenuous Protection, 37 Hastings L. J. 765, 816- 
23 (1985-86). 
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Developing Standardized Testimony or Statements 


In some areas of experimental psychology it would be possible to develop 
standard statements, somewhat like jury instructions, to guide jurors’ consideration 
of evidence. The accuracy of eyewitness testimony is a good example of an area 
that could benefit from such a statement, and some efforts have been made in 
that direction.!°8 Because most experimental data do not rely heavily on the 
individual parties or facts in a case, these statements would be more efficient 
than requiring live testimony.!°? Some might object that the absence of a live 
witness would remove the immediacy of the testimony and therefore reduce its 
impact. On the other hand, having the statement clearly identified as a consensus 
of a profession would make it a significant piece of evidence. 


Ethical Standards 


Forensic specialists should adopt clear statements of ethical practice for mental 
health professionals in the legal system.* These standards should cut across 
the disciplines so that lawyers, psychologists, psychiatrists, and others see a 
common set of ethical obligations.”°! They should deal with issues of the expertise 
required to testify in an area, the obligation to provide honest opinions, confi- 
dentiality standards, payment for services, training in educational standards, and 
the like.*°? The ethical code should also consider the importance of avoiding 
conflicting roles that may play in the legal system.” 


198. Loftus and Schneider report model jury instructions from the District of Columbia and related 
instructions from United States v. Barber, 442 F.2d 517, 528 (3d Cir.), cert. denied, 404 
U.S. 958 (1971), as well as from state courts in Kansas and California. Loftus & Schneider, 
“Behold With Strange Surprise”: Judicial Reactions to Expert Testimony Concerning Eyewitness 
Reliability, 56 UMKC L. Rev. 1, 42-43 (1987). 


199. Such statements would presumably fall under the “learned treatise” exception to the hearsay 
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Justice System, 6 L. and Hum. Behav. 65 (1982); Rogers, Ethical Dilemmas in Forensic 
Evaluations, 5 Behav. Sci. & L. 149 (1987); Fitch & Petrella, Legal Ethics and the Use of 
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Ideally, a code of ethics would include a pro bono obligation. As a helping 
profession, mental health professionals must consider some system of providing 
forensic mental health services to those who cannot afford them. A pro bono 
standard is a step in that direction.?™ 


CONCLUSIONS 


The Age of the Expert Witness has profitably brought mental health expertise 
to the legal system. The pendulum, however, has perhaps swung too far as courts 
have been overly reluctant to limit mental health testimony to areas of proven 
expertise. This presents serious problems both for the legal system and for the 
mental health professions. 

Some adjustments are called for to maximize the value of mental health 
testimony. The rules of evidence should be applied more strictly, and courts 
should exclude testimony that goes beyond the limits of legitimate mental health 
expertise. More extensive use should be made of court-appointed (“impartial”) 
experts. Interdisciplinary teams of lawyers and mental health experts should be 
more widely used to ensure that solid testimony is presented to courts. The 
mental health professions might profitably develop consensus statements of expert 
experimental psychology that would officially present to courts relevant information 
regarding forensic subjects. Ethical standards should be developed to eliminate 
abuses by forensic experts and to set standards of good practice. The next 
challenge to the legal and mental health profession is to develop rules of evidence 
and procedures that will permit mental health expertise to be used properly in 
court, while avoiding the misuses that have crept into the system. 


204. See supra, notes 141 to 145 and accompanying text. 
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